CITY OF MIAMI
OFFICE OF THE CITY ATTORNEY
MEMORANDUM

TO: Priscilla A. Thifnpson, City Clerk

FROM: Jorge L. Ferna d

by 3! 4Attomey

DATE: March 16, 2 }t‘
RE: Request fe LegaEOpinien: Principals as Lobbyist; Miami-Dade County

Ethies Code; Min%num Standards (reference MI1A-03-017)
MIA No. 05-002

This is in response to your request for a legal opinion wherein you asked,
substantiatly, the following question:

WHETHER MIAMI-DADE COUNTY ETHICS CODE
PROVISIONS PERTAINING TO LOBBYIST, APPLY TO THE
CITY OF MIAMI?

The answer to your query is in the affirmative.

The Miami-Dade County Charter specifically provides that it (as an element of the
Florida Constitution) empowers Miami-Dade County, infer-alia, to establish “minimum
standards for all governmental units in the county for performance of any service or
function.” Consequently in 1973 Miami-Dade County (the “County”) adopted an ordinance,
designated and known as the “Miami-Dade County Conflict of Interest and Code of Ethics
Ordinance” (“County Ethics Code™), which is codified as Section 2-11.1 of the Miami-Dade
County Code. Section 2-11.1(a) of the County Ethics Code also provides that it shall
constitute a minimum standard for municipal personnel, officials, agencies and entities. See,
Section 2-11.1(a), Miami-Dade County Code.

An integral portion of the County’s Ethics Code is Section 2-11.1(s), which specifically
pertains to the County’s regulation of Lobbyist.  Said provision also reiterated its
applicability to comparable municipal personnel, etc., via references to “County Personnel,”
which as discussed above, by definition, encompasses analogous municipal individuals and
entities.

When originally adopted, the County Ethics Code’s definition of “Lobbyist” did not
include the “Principal”; however, said code was amended in 1991 by Miami-Dade County
Ordinance Number 91-22 to specifically define and include a “Principal,” as well as any
agent, officer or employee of the Principal, as a “Lobbyist.”

The City of Miami’s lobbying ordinance, which was initially adopted in 1986 as
Ordinance Number 10087, also specifically defined the term “Lobbyist,” but clearly did not
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include, nor has it been amended to include, the Principal within those individuals or entities
defined therein as “Lobbyist.” Inasmuch as the County’s 1991 amendment has not been
duplicated by the City of Miami, its City Clerks justifiably continued to follow the mandates
and provisions of the City’s Ordinance, as the City Clerk, unless instructed contrarily, might
well be expected to do.

On May 6, 2003, Miami-Dade County once more amended its Lobbyist provisions by
adopting Ordinance No. 03-107, which, again, dealt with the matter of the “Principal,”
pointedly mcluding Principals within the ambit of the circumscribed “Lobbyist,” but
mitigating its effects on employees of the Principal. That ordinance, inter alia, also excluded
a broad category of individuals from the definition of “Lobbyist.” But the City of Miami is
not bound to follow those exclusions because it is empowered to adopt and apply stricter
fobbyist provisions, which any “inclusions” would constitute. Nor would the fee structure of
the County Ethics Code apply to the City of Miami, because as a regulafory fee it is the
prerogative of the individual municipalities to determine said fee in light of the actual
expenses associated with the regulatory activity. (A copy of Miami-Dade County Ordinance
No. 03-107 is attached hereto.)

In conclusion, this Office is of the opinion that the County Ethics Code does, in fact,
supersede all similar but less-stringent provisions in municipal regulations pertaining to
identifiably subordinated subject matter. Consequently, the long-standing City of Miami
Lobbyist provisions of City Code Section 2-651, et seg., which do not include the “Principal”
as a Lobbyist, are pre-empted by the County Ethics Code’s minimum standards which
specifically includes the Principal, as well as specified employees of the Principal, as a
Lobbyist.

Please govern your activities accordingly.

Attachment

Cc:  Mayor and Members of the City Commission
Joe Arriola, City Manager
Victor I. Igwe, Auditor General

LALAWGrp\Legal Opinions - MIA2005 - Legal Opinions\MIA-05-002.dec
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OR.’DD\IANCE AMENDING SEC'HON 2-11.1{s) OF CODE OF

' MIAMI-DADE COUN’I'Y FLORIDA, RELATING TO
LOBBYING; : AMENDING DEFINITION OF LOBBYIST;
ELIMINATING 1SSUE REGISTRATION REQUIREMENT AND
FEE; PROVIDING FOR ANNUAL LOBBYIST
REGISTRATION AND FEE: PROVIDING FOR AUTOMATIC
SUSPENSION. OF LOBBYISTS WHO FAIL TO TFIE
EXPENDITURE REPORTS BY SEPTEMBER 1 OF EACH
YEAR: PROHIBITING USE OF CONTINGENCY FEES TO
COMPENSATE LOBBYISTS; PROVIDING SEVERABILITY,
INCLUSION IN THE CODE, AND AN EFFECTIVE DATE

BE IT ORBAINEDBY THE BOARD OF COUNTY COMMISSIONERS OF

“MIAMI-DADE COUNTY, FLORIDA:
Section1.  Section 2-11.1(s) of the Code of Mjami-Dade County, Florida, is herchy
amended 1o read as follows:!

Sec. 2-11.1. Conflict of Interest and Code of Ethics Ordinance.

8 ' * #

(s)  Lobbying.

(1)  >>{a}<<As used in this section, “County personnel”
means those County officers and ernployecs
specified in Section 2-11.1(iX2) of the
Miami-Dade County Conflict of Interest and
Code of Ethics Ordinance.

! Words stricken through &nd/or [[double bracketed]] shall be deleted. Words underscored
and/or >>double arrowed<< consnnne the amendment proposed. Remaiing provxsmns aT¢ DOW
1n effect and remain unchangcd

FWORDADIE \-{
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>>b) As used in this section, << "Lobbyist” means
all persons, firms, or corporations employed
or retamned by a principal who seeks to
encowage the passage, defeat, or
modifications of (1) ordinance, resolution,
action or decision of the County
Commission; (2) any action, decision,
recommendstion of >>the County Manager
~.or<< any County board or commitice; or (3)
any action, decision or recommendantion of
County personnel during the time period of
rthc t:nw'e doms;oa makmg process on quch
fomsocabiy will be heard or reviewed by the
County Commission, or a County board or
committee. "Lobbyist™ spm‘lﬁcai}y includes -
the principal[[5]) >>as well as any employee
whose _normal _scope _of __cmployment

includes lobbying activities<< [[as-deseribed
ebeve,—as—well-a3—any—epent—eiBoer—eor

sgent—ofhcer-or—emplovee]]. >>}§e term
- "Lobbyist" - specifically excludes __ the
following persons: enomeys _or  other

representatives retained or emploved solely

or the se¢ of representing individuals
corporations or other entities during publicly”
noticed quasi-udicial proceedings where the
law_ prohibits ex-parte  communications;
experl  witnesses who  provide  only
scientific, technical or other specislized

information or testimony in public meetings;

. gny  person  who only appemprs &8s &
representative of a neighborheed

associstion  without  compensation  or
reimbursement for the appearance. whether
direct, indirect or continpent to express

suppont of or opposition 1o any item; any
person who only appears as a representative
of & nol-for-profit community based
organization for the purpose of requesting &
oAt without special  compensation  or
reimbursement for the appesrance; and

SIORD\W 2 /
| =
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erwplovees of 8 principal whose norma!

scope of employment does pot  include
-Jjobbying activities.<<

(2} All Jobbyists shall register with the Clerk of the
Board of County Commissioners within five (5)
‘business days of bcmg reteined as a Jobbyist or
before - eppgaging - in -any Jobbying activites,
‘whichever shall come first. Every person required
jxo so register shall:

@  Register Onxff,?rmsp?epmd by the Clerk;

@ ?

i}veéeﬂes&-(&-l%&%)—]} .

[[€e3]]>>{h¥<< State under oath his or her name, business
' address{[;]] >>and<< the name and busincss

address of each person or entity which has

emp‘.ioyed sa:.d reg;:stram to lobby[{——mélhe

_emploved-—10-- }3-— H‘-thc “lobbyxst‘f
Tepresents 3 corporation, >>the
corporstion<< shall also be identified.
‘Without limiting the foregoing, the lobbyist
shall also identify all persons holding,
directly or indirectly, a five (5) percent or
more owpership interest in such corporation,

partmership, or trust. {[Separsie-registrabon
shajl-be—required—for—esch—speciie—issve:

%bby}] Reg;stranon of all }obbyzsts sha}} bc
required prior to >>Japuary 15 of each<<

[[Getober1-of-every—evenpumbered]] year

and each person who withdraws as a
lobbyist for s particular client shall file an

FNOROVP28 - b
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appropriate notice of withdrawal. The fee

- for >>apmual<<  [[biennial]]l registration

shall be >>four<< {[f+e]] bundred >>and
pinety<< dollars >>($ 90. 00)<<

additien—s]P>E<<very rtg,istmm shall be
Tequired-io- state the extent of smy business
or professional relationship with any current
person described in subsection (b)(1). The
registration fees required by this subsection
shall be deposited by -the Clerk into a

““Separate” account ‘atid shall be expended for

the purpose of recording>>,<< transcribing,
administration and other costs incurred in
maintaining these records for availability to
the public, There shall be no fee reguired for
filing & notice of withdrawal and the Board
of County Commissiopers may, in its
discretion, waive the registration fee upon a
fmdmg of ﬁnanczal ha:dshlp

[[(]P>{c)<< Prior to conducnng any lobbying, all

4)

principals must file a form with the Clerk of
the Board of County Commissioncrs, signed

..by the oprincipal or the principa]‘s
- representstive, stating that the lobbyist is
.authorized to represent the priccipal. Failure

of a principal to file the form required by the
preceding sentence may be considered in the
evaluation of a bid or proposal as evidence
that 8 proposer or bidder is not a responsible
contractor. Each principal shall file a form
with the Clerk of the Board st the point in
time at which a lobbyist is po longer
authorized to represent the principal.

» »

Any persan who only appears 85 a
represcntauve. of a not >>-<< for >>-<< proiit
corporation or entity (such 2s a charjtable
organization, [[e-peigbborbeed-assaciation]], or
a“trade association or trade union), without
special compensation or reimbursement for the
sppearance, whether direct, indirect or

4

6{a}
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-contingent, 1o express support of or opposition to
‘any item, sball register with the Clerk as required by
‘this subsection, but, upon request, shall not be
‘required to pay any registration fees.

. Any person who appears as a representative for an
‘individual or firmn for an oral presentation before a

';coumy' certification, evaluation, selection, technical

yeview or similar committee, shall list on an
‘affidavit provided by the County, all individuals
‘who may make s presentation. The affidavit shall be
ﬁied by staff with the [[¢]]>>C<<lerk's office at the

~ time the proposal is submitted. For the purpose of

ﬂns subsection only, the listed members of the

_presentation team shall not be required to pay any

registration fees. No person shall appear before any
commitice on behalf of an individual or firm unless

he or she has been listed as part of the firm's

presentstion tearn pursuant to this paragraph or
-unless be or she is registered with the Clerk's office

and has p&zd aH apphcablc fecs

(é) Commencing July 1, 1986, and on July | of
each year thereafler, the lobbyist shall
submit to the Clerk of the Board of County
Commissioners a signed statement under
oath, as provided berein, listing all lobbying

- expenditores in excess of twenty-five dollars
($25.00) for the preceding calendar year. A
statement shall be filed even if there [[has]]
>>have<< been no expenditures during the
reporting period. The statement shall Jist in
detail each expenditwre by category,
including food and beverage, entertainment,
research, communication, medis advertising,
publications, travel, lodging and special
events. :

()  The Clerk of the Board of County
Commissiopers shall notify any Jobbyist
who fails to tmely file an expenditure
repori. In addition to any other pepalties
which may be imposed as provided in
subsection (s)[[{83]]>>{8)<<, a fine of fifty
dollars ($50.00) per day shall be assessed for

g

PaGE 89/13
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reports filed afier the due date. Where & fine
of fifty dollars ($50.00) per day is assessed,

the Ethics Commission shall not impose 8

fine as provided in subsection [[@]P>>(z).
Any Jobbyist who fails to file the required

expenditure report by September 1% shall be

awtomatically suspended from lobbying unti

- -all-fines—arc paid unless -the fine has beer

appesled 1o the Ethics Commission. <<

The Clerk of the Board of Counts
Commissioners shall notify the Commission
on Ethics and Public Trust of the failure of a
lobbyist >>or_principal<< to file a repont
and/or pay the assessed fines afier
notification.

A lohbyist >>or pripcipal<< may appcal a
fine and may request a hearing before the
Comrnission on Ethics and Public Trust. A
request for a hearing on the fine must be

filed with the Commission on_FEthics and-

Public Trust within fifieen (15) calendar
days of receipt of the noufication of the
failure to file the required discloswe form.
The Commission on Ethics and Public Trust
shall have the authorty to warve the fine, in
whole or part, based on good cause shown.
The Commission on Ethies and Public Trust
shall have the authority to adopt rules of
procedure regarding appeals from the Clerk
of the Board of County Commissiopers.

>>(7) No person may, in whole or in parl, pay, give or
agree 10 pay or give s continpency fee 1o angther

person. No person may. in whole or in part, receive
or agree to receive & contingency fee. As used

herein, "continpepcy fee” means a fee, bonus,

commission, _or nponmonpetary  benefit  as

" compensation which is dependent on or in any way

coptingen! on the passage, defest or modification

of: {1} an ordinance, rcsolution, action or decision

offlhe County Commission; (2) any action decision
or.recommmendation of the County Manager or any
County board or comrpitiee: or (3)any action

T

A)

PaGE 18/13
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decision_or recommendation of County personnel

‘during the time period of the entire decision-making

ess  regarding  such  actio decision or

émcomendaﬁon which foreseeably will be heard or

reviewed by the County Commission, or a County
‘board or committee. <<

The Clerk shall publish Jogs on & guarterly and an

;anpual besis reflecting the Jobbyist registrations
which have been filed in accordunce with this

vﬂ'ub';ccnon (s) {{ﬂae—@lsrk—shan—pﬁb}ﬁh—hgs—-fef

efd&mee-]} AB logs reqmred by ﬂns ﬂrdmsnce
ishall be prepared in & manner substantially sirnilar
10 the Jogs prepared for the Florida Legislature
jpursuant to Section 11.045, Florida Statunes.

[IBP>>(9 << 'f‘he Ethics Commission shall investigate any person

engaged in lobbying activities who may be in
violation of this-subsection(s). 1o the event that a”
violation is found to have been commitied the
Ethics Commission may, in addition to the penaltics
set forth in subsection {{(5]]>>{2)<< prohibit such
pcrson from Jobbying Dbefore the County
Commission or any committee, board or personne]
of the County as provided herein, Every lobbyist
who is found to be in violation of this section shall
be prohibited from registering as a lobbyist or
lobbying in accordance with the following schedule:

1st violation for a period of 90 days fromn the date of
determination of violation;

l;nd violation for & period of one (1) year from the
date of determination of violation;

B}d violation for a period of five {5) years from the
date of determination of violation;

A bidder or proposer shall be subject to the
debarment provisions of Section 10-38 of the Code
of Mipmi-Dade County as if the bidder or proposer
were 8 contractor where the bidder or proposer bas

/0

FAGE 11/13

6(Aa)



18/86/2883 14:28

Aph-579-1H83 COMM DN ETHLERLINL

Amended

Agenda Iterm No.

Page 8

violated this section, either directly or indirectly or
any combination thereof, on three (3) or more
Oc:cas;ons As used herein, a "direct violation” shall
mean a violation comminted by the bidder or
proposer and an "indirect violation” shall mean a
violation commitied by a Jobbyist representing said

bidder or proposer. A conlract eplered into in

vmlanon of this section shall also. render the
contract vio[[}]]>>d<<eble. The County Manager
shall include the provisions of this subsection in all
County bnd documems RFP RFQ, CBO ané

1o do so shall not render any contract cmere:d inic as
the result of such fatlure illegal per se.

{{699}]>>(}0)<<A§3H members of the County Commission, and al}

County personnel, shall be diligent to ascertain
whether persons required to register pursuant to this
subsection have complied. Commissioners or
County personnel may not knowingly permit a
person who is not registered pursuant to this
subsection 1o- lobby -the--Cornmissioner, ~or the
rfelevant commitiee, board or County personnel.

{{{;@)}}>>{_}l}<~c§}:cepl as otherwise provided in subsection

Section 2.
is held invalid, the remainder o%this ordinance shall not be affected by such invalidity,

Section 3.

(S8 P>>(9)<<, the validity of amy actiom or
determination of the [[b]}>>B<<card of
[[e]}>>C<<ounty [[e]]>>C<<ommissioners  or
[[e]]>>C<<ounty personnel, board or commities
shall not be affected by the failure of any person to
comply with the provisions of this subsection(s).

6{a)

PAGE 12/13

If any 's%cﬁon, subsection, sentence, clause or provision of this ordinance

It is mc'éintcnn‘on of the Board of County Commissioners, and it is bereby

ordained that the provisions of'f;this ordinance, including any sunset provision, shall become and

be made a part of the Code of Mami-Dade County, Florida. The sections of this ordinance may

be renumbered or relettered 10 accomplish such intention, and the word "ordinance™ may be

changed to "section,” "article,” ﬁw other appropriate word.

S ARIRE2E

1
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Section 4. This: ordinance shall become effective ten (10) days afier the date of

enactment unless vetoed bythr: Mayor, and if vetoed, shall become effective only upon an

ovemnde by this Board.

PASSED AND ADOPTED: -#AY 0 82023

Approved by County Attorney as

- o form-and legal suffiviency:: - _RAE
Prepared by: : G hs

Gerald K. Sanchez

Sponsored by Commissioner Kaiy Sorenson

LAREAS TR
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